AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Pt. 1626

under the laws governing the Medicare pro-
gram, an employer must offer to current em-
ployees who are at or over the age of Medi-
care eligibility the same health benefits,
under the same conditions, that it offers to
any current employee under the age of Medi-
care eligibility.

[72 FR 72945, Dec. 26, 2007]
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§1626.1 Purpose.

The regulations set forth in this part
contain the procedures established by
the Equal Employment Opportunity
Commission for carrying out its re-
sponsibilities in the administration
and enforcement of the Age Discrimi-
nation in Employment Act of 1967, as
amended.

29 CFR Ch. XIV (7-1-16 Edition)

§1626.2 Terms defined in the Age Dis-
crimination in Employment Act of
1967, as amended.

The terms person, employer, employ-
ment agency, labor organization, em-
ployee, commerce, industry affecting com-
merce, and State as used herein shall
have the meanings set forth in section
11 of the Age Discrimination in Em-
ployment Act, as amended.

§1626.3 Other definitions.

For purpose of this part, the term the
Act shall mean the Age Discrimination
in Employment Act of 1967, as amend-
ed; the Commission shall mean the
Equal Employment Opportunity Com-
mission or any of its designated rep-
resentatives; charge shall mean a state-
ment filed with the Commission by or
on behalf of an aggrieved person which
alleges that the named prospective de-
fendant has engaged in or is about to
engage in actions in violation of the
Act; complaint shall mean information
received from any source, that is not a
charge, which alleges that a named
prospective defendant has engaged in
or is about to engage in actions in vio-
lation of the Act; charging party means
the person filing a charge; complainant
means the person filing a complaint;
and respondent means the person named
as a prospective defendant in a charge
or complaint, or as a result of a Com-
mission-initiated investigation.

§1626.4 Information concerning al-
leged violations of the Act.

The Commission may, on its own ini-
tiative, conduct investigations of em-
ployers, employment agencies and
labor organizations, in accordance with
the powers vested in it pursuant to sec-
tions 6 and 7 of the Act. The Commis-
sion shall also receive information con-
cerning alleged violations of the Act,
including charges and complaints, from
any source. Where the information dis-
closes a possible violation, the appro-
priate Commission office may render
assistance in the filing of a charge. The
identity of a complainant, confidential
witness, or aggrieved person on whose
behalf a charge was filed will ordi-
narily not be disclosed without prior
written consent, unless necessary in a
court proceeding.
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§1626.5 Where to submit complaints
and charges.

Complaints and charges may be sub-
mitted in person, by telephone, or by
mail to any office of the Commission
or to any designated representative of
the Commission. The addresses of the
Commission’s offices appear at §1610.4.

[71 FR 26831, May 9, 2006]

§1626.6 Form of charge.

A charge shall be in writing and shall
name the prospective respondent and
shall generally allege the discrimina-
tory act(s). Charges received in person
or by telephone shall be reduced to
writing.

§1626.7 Timeliness of charge.

(a) Potential charging parties will be
advised that, pursuant to section 7(d)
(1) and (2) of the Act, no civil suit may
be commenced by an individual until 60
days after a charge has been filed on
the subject matter of the suit, and such
charge shall be filed with the Commis-
sion or its designated agent within 180
days of the alleged discriminatory ac-
tion, or, in a case where the alleged
discriminatory action occurs in a State
which has its own age discrimination
law and authority administering that
law, within 300 days of the alleged dis-
criminatory action, or 30 days after re-
ceipt of notice of termination of State
proceedings, whichever is earlier.

(b) For purposes of determining the
date of filing with the Commission, the
following applies:

(1) Charges filed by mail:

(i) Date of postmark, if legible,

(ii) Date of letter, if postmark is il-
legible,

(iii) Date of receipt by Commission,
or its designated agent, if postmark
and letter date are illegible and/or can-
not be accurately affixed;

(2) Written charges filed in person:
Date of receipt;

(3) Oral charges filed in person or by
telephone, as reduced to writing: Date
of oral communication received by
Commission.

[48 FR 140, Jan. 3, 1983, as amended at 68 FR
70152, Dec. 17, 2003]

§1626.9
amend-

§1626.8 Contents of charge;
ment of charge.

(a) In addition to the requirements of
§1626.6, each charge should contain the
following:

(1) The full name, address and tele-
phone number of the person making
the charge;

(2) The full name and address of the
person against whom the charge is
made;

(3) A clear and concise statement of
the facts, including pertinent dates,
constituting the alleged unlawful em-
ployment practices;

(4) If known, the approximate num-
ber of employees of the prospective de-
fendant employer or members of the
prospective defendant labor organiza-
tion.

(5) A statement disclosing whether
proceedings involving the alleged un-
lawful employment practice have been
commenced before a State agency
charged with the enforcement of fair
employment practice laws and, if so,
the date of such commencement and
the name of the agency.

(b) Notwithstanding the provisions of
paragraph (a) of this section, a charge
is sufficient when the Commission re-
ceives from the person making the
charge either a written statement or
information reduced to writing by the
Commission that conforms to the re-
quirements of §1626.6.

(c) A charge may be amended to clar-
ify or amplify allegations made there-
in. Such amendments and amendments
alleging additional acts which con-
stitute unlawful employment practices
related to or growing out of the subject
matter of the original charge will re-
late back to the date the charge was
first received. A charge that has been
so amended shall not again be referred
to the appropriate State agency.

§1626.9 Referral to and from State
agencies; referral States.

The Commission may refer all
charges to any appropriate State agen-
cy and will encourage State agencies to
refer charges to the Commission in
order to assure that the prerequisites
for private law suits, as set out in sec-
tion 14(b) of the Act, are met. Charges
so referred shall be deemed to have
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§1626.10

been filed with the Commission in ac-
cordance with the specifications con-
tained in §1626.7(b). The Commission
may process any charge at any time,
notwithstanding provisions for referral
to and from appropriate State agen-
cies.

[48 FR 140, Jan. 3, 1983, as amended at 68 FR
70152, Dec. 17, 2003]

§1626.10 Agreements with State or
local fair employment practices
agencies.

(a) Pursuant to sections 6 and 7 of the
ADEA and section 11(b) of the FLSA,
the Commission may enter into agree-
ments with State or local fair employ-
ment practices agencies to cooperate
in enforcement, technical assistance,
research, or public informational ac-
tivities, and may engage the services of
such agencies in processing charges as-
suring the safeguard of the Federal
rights of aggrieved persons.

(b) The Commission may enter into
agreements with State or local agen-
cies which authorize such agencies to
receive charges and complaints pursu-
ant to §1626.5 and in accordance with
the specifications contained in §§1626.7
and 1626.8.

(c) When a worksharing agreement
with a State agency is in effect, the
State agency will act on certain
charges and the Commission will
promptly process charges which the
State agency does not pursue. Charges
received by one agency under the
agreement shall be deemed received by
the other agency for purposes of §1626.7

§1626.11 Notice of charge.

Upon receipt of a charge, the Com-
mission shall promptly notify the re-
spondent that a charge has been filed.

§1626.12 Conciliation efforts pursuant
to section 7(d) of the Act.

Upon receipt of a charge, the Com-
mission shall promptly attempt to
eliminate any alleged unlawful prac-
tice by informal methods of concilia-
tion, conference and persuasion. Upon
failure of such conciliation the Com-
mission will notify the charging party.
Such notification enables the charging
party or any person aggrieved by the
subject matter of the charge to com-
mence action to enforce their rights

29 CFR Ch. XIV (7-1-16 Edition)

without waiting for the lapse of 60
days. Notification under this section is
not a Notice of Dismissal or Termi-
nation under §1626.17.

[48 FR 140, Jan. 3, 1983, as amended at 68 FR
70152, Dec. 17, 2003]

§1626.13 Withdrawal of charge.

Charging parties may request with-
drawal of a charge. Because the Com-
mission has independent investigative
authority, see §1626.4, it may continue
any investigation and may secure relief
for all affected persons notwith-
standing a request by a charging party
to withdraw a charge.

§1626.14 Right to inspect or copy data.

A person who submits data or evi-
dence to the Commission may retain
or, on payment of lawfully prescribed
costs, procure a copy or transcript
thereof, except that a witness may for
good cause be limited to inspection of
the official transcript of his or her tes-
timony.

§1626.15 Commission enforcement.

(a) As provided in sections 9, 11, 16
and 17 of the Fair Labor Standards Act
of 1938, as amended (29 U.S.C. 209, 211,
216 and 217) (FLSA) and sections 6 and
7 of this Act, the Commission and its
authorized representatives may (1) in-
vestigate and gather data; (2) enter and
inspect establishments and records and
make transcripts thereof; (3) interview
employees; (4) impose on persons sub-
ject to the Act appropriate record-
keeping and reporting requirements; (5)
advise employers, employment agen-
cies and labor organizations with re-
gard to their obligations under the Act
and any changes necessary in their
policies, practices and procedures to
assure compliance with the Act; (6)
subpoena witnesses and require the
production of documents and other evi-
dence; (7) supervise the payment of
amounts owing pursuant to section
16(c) of the FLSA, and (8) institute ac-
tion under section 16(c) or section 17 of
the FLSA or both to obtain appro-
priate relief.

(b) Whenever the Commission has a
reasonable basis to conclude that a vio-
lation of the Act has occurred or will
occur, it may commence conciliation
under section 7(b) of the Act. Notice of
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commencement of will ordinarily be
issued in the form of a letter of viola-
tion; provided, however, that failure to
issue a written violation letter shall in
no instance be construed as a finding of
no violation. The Commission will or-
dinarily notify the respondent and ag-
grieved persons of its determination. In
the process of conducting any inves-
tigation or conciliation under this Act,
the identity of persons who have pro-
vided information in confidence shall
not be disclosed except in accordance
with §1626.4.

(c) Any agreement reached as a re-
sult of efforts undertaken pursuant to
this section shall, as far as practicable,
require the respondent to eliminate the
unlawful practice(s) and provide appro-
priate affirmative relief. Such agree-
ment shall be reduced to writing and
will ordinarily be signed by the Com-
mission’s delegated representative, the
respondent, and the charging party, if
any. A copy of the signed agreement
shall be sent to all the signatories
thereto.

(d) Upon the failure of informal con-
ciliation, conference and persuasion
under section 7(b) of the Act, the Com-
mission may initiate and conduct liti-
gation.

(e) The District Directors, the Field
Directors, the Director of the Office of
Field Programs or their designees, are
hereby delegated authority to exercise
the powers enumerated in §1626.15(a) (1)
through (7) and (b) and (c). The General
Counsel or his/her designee is hereby
delegated the authority to exercise the
powers in paragraph (a) of this section
and at the direction of the Commission
to initiate and conduct litigation.

[48 FR 140, Jan. 3, 1983, as amended at 54 FR
32063, Aug. 4, 1989; 54 FR 33503, Aug. 15, 1989;
68 FR 70152, Dec. 17, 2003; 71 FR 26831, May 9,
2006]

§1626.16 Subpoenas.

(a) To effectuate the purposes of the
Act the Commission shall have the au-
thority to issue a subpoena requiring:

(1) The attendance and testimony of
witnesses;

(2) The production of evidence includ-
ing, but not limited to, books, records,
correspondence, or documents, in the
possession or under the control of the
person subpoenaed; and

§1626.17

(3) Access to evidence for the purpose
of examination and the right to copy.

(b) The power to issue subpoenas has
been delegated by the Commission,
pursuant to section 6(a) of the Act, to
the General Counsel, the District Di-
rectors, the Field Directors, the Direc-
tor of the Office of Field Programs, or
their designees. The subpoena shall
state the name, address and title of the
issuer, identify the person or evidence
subpoenaed, the name of the person to
whom the subpoena is returnable, the
date, time and place that testimony is
to be given or that documents are to be
provided or access provided.

(c) A subpoena issued by the Commis-
sion or its designee pursuant to the Act
is not subject to review or appeal.

(d) Upon the failure of any person to
comply with a subpoena issued under
this section, the Commission may uti-
lize the provisions of sections 9 and 10
of the Federal Trade Commission Act,
15 U.S.C. 49 and 50, to compel compli-
ance with the subpoena.

(e) Persons subpoenaed shall be enti-
tled to the same fees and mileage that
are paid witnesses in the courts of the
United States.

[48 FR 140, Jan. 3, 1983, as amended at 54 FR
32063, Aug. 4, 1989; 71 FR 26831, May 9, 2006]

§1626.17 Notice of dismissal or termi-
nation.

(a) Issuance of Notice of Dismissal or
Termination. (1) Where a charge filed
with the Commission under the ADEA
is dismissed or the Commission’s pro-
ceedings are otherwise terminated, the
Commission will issue a Notice of Dis-
missal or Termination on the charge as
described in paragraph (c) of this sec-
tion to the person(s) claiming to be ag-
grieved. In the case of a charge con-
cerning more than one aggrieved per-
son, the Commission will only issue a
Notice of Dismissal or Termination
when the charge is dismissed or pro-
ceedings are otherwise terminated as
to all aggrieved persons.

(2) Where the charge has been filed
under the ADEA and Title VII or the
Americans with Disabilities Act (ADA),
the Commission will issue a Notice of
Dismissal or Termination under the
ADEA at the same time it issues the
Notice of Right to Sue under Title VII
or the ADA.
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§1626.18

(3) The issuance of a Notice of Dis-
missal or Termination does not pre-
clude the Commission from offering
such assistance to a person receiving
the notice as the Commission deems
necessary or appropriate. The issuance
does not preclude or interfere with the
Commission’s continuing right to in-
vestigate and litigate the same matter
or any ADEA matter under its enforce-
ment authority.

(b) Delegation of Authority To Issue
Notices of Dismissal or Termination. The
Commission hereby delegates author-
ity to issue Notices of Dismissal or
Termination, in accordance with this
section, to: Directors of District, Field,
Area and Local offices; the Director of
the Office of Field Programs; the Di-
rector of Field Management Programs,
Office of Field Programs; the General
Counsel; or their designees.

(c) Contents of the Notice of Dismissal
or Termination. The Notice of Dismissal
or Termination shall include:

(1) A copy of the charge;

(2) Notification that the charge has
been dismissed or the Commission’s
proceedings have otherwise been termi-
nated; and

(3) Notification that the aggrieved
person’s right to file a civil action
against the respondent on the subject
charge under the ADEA will expire 90
days after receipt of such notice.

[68 FR 70152, Dec. 17, 2003, as amended at 71
FR 26831, May 9, 2006]

§1626.18 Filing of private lawsuit.

(a) An aggrieved person may file a
civil action against the respondent
named in the charge in either Federal
or State court under section 7 of the
ADEA.

(b) An aggrieved person whose claims
are the subject of a timely pending
charge may file a civil action at any
time after 60 days have elapsed from
the filing of the charge with the Com-
mission (or as provided in §1626.12)
without waiting for a Notice of Dis-
missal or Termination to be issued.

(c) The right of an aggrieved person
to file suit expires 90 days after receipt
of the Notice of Dismissal or Termi-
nation or upon commencement of an
action by the Commission to enforce
the right of such person.

29 CFR Ch. XIV (7-1-16 Edition)

(d) If the Commission becomes aware
that the aggrieved person whose claim
is the subject of a pending ADEA
charge has filed an ADEA lawsuit
against the respondent named in the
charge, it shall terminate further proc-
essing of the charge or portion of the
charge affecting that person unless the
District Director; Field Director; Area
Director; Local Director; Director of
the Office of Field Programs; the Gen-
eral Counsel; the Director of Field
Management Programs; or their des-
ignees determine at that time or at a
later time that it would effectuate the
purpose of the ADEA to further process
the charge.

[68 FR 70152, Dec. 17, 2003, as amended at 71
FR 26831, May 9, 2006]

§1626.19 Filing of Commission lawsuit.

The right of the Commission to file a
civil action under the ADEA is not de-
pendent on the filing of a charge and is
not affected by the issuance of a Notice
of Dismissal or Termination to any ag-
grieved person.

[68 FR 70152, Dec. 17, 2003]

§1626.20 Procedure for requesting an
opinion letter.

(a) A request for an opinion letter
should be submitted in writing to the
Chairman, Equal Employment Oppor-
tunity Commission, 131 M Street, NE.,
Washington DC 20507, and shall con-
tain:

(1) A concise statement of the issues
on which an opinion is requested;

(2) As full a statement as possible of
relevant facts and law; and

(3) The names and addresses of the
person making the request and other
interested persons.

(b) Issuance of an opinion letter by
the Commission is discretionary.

(c) Informal advice. When the Com-
mission, at its discretion, determines
that it will not issue an opinion letter
as defined in §1626.18, the Commission
may provide informal advice or guid-
ance to the requestor. An informal let-
ter of advice does not represent the for-
mal position of the Commission and
does not commit the Commission to
the views expressed therein. Any letter
other than those defined in
§1626.18(a)(1) will be considered a letter
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of advice and may not be relied upon
by any employer within the meaning of
section 10 of the Portal to Portal Act
of 1947, incorporated into the Age Dis-
crimination in Employment Act of 1967
through section 7(e)(1) of the Act.

[48 FR 140, Jan. 3, 1983, as amended at 54 FR
32063, Aug. 4, 1989. Redesignated at 68 FR
70152, Dec. 17, 2003; 74 FR 3430, Jan. 21, 2009]

§1626.21 Effect of opinions and inter-
pretations of the Commission.

(a) Section 10 of the Portal to Portal
Act of 1947, incorporated into the Age
Discrimination in Employment Act of
1967 through section 7(e)(1) of the Act,
provides that:

In any action or proceeding based on any
act or omission on or after the date of the
enactment of this Act, no employer shall be
subject to any liability or punishment * * *
if he pleads and proves that the act or omis-
sion complained of was in good faith in con-
formity with and in reliance on any written
administrative regulations, order, ruling, ap-
proval or interpretation * * * or any admin-
istrative practice or enforcement policy of
[the Commission].

The Commission has determined that
only (1) a written document, entitled
‘“‘opinion letter,” signed by the Legal
Counsel on behalf of and as approved
by the Commission, or (2) a written
document issued in the conduct of 1liti-
gation, entitled ‘‘opinion letter,”
signed by the General Counsel on be-
half of and as approved by the Commis-
sion, or (3) matter published and spe-
cifically designated as such in the FED-
ERAL REGISTER, may be relied upon by
any employer as a ‘“‘written regulation,
order, ruling, approval or interpreta-
tion” or ‘‘evidence of any administra-
tive practice or enforcement policy” of
the Commission ‘“‘with respect to the
class of employers to which he be-
longs,” within the meaning of the stat-
utory provisions quoted above.

(b) An opinion letter issued pursuant
to paragraph (a)(1) of this section,
when issued to the specific addressee,
has no effect upon situations other
than that of the specific addressee.

(c) When an opinion letter, as defined
in paragraph (a)(1) of this section, is re-
quested, the procedure stated in
§1626.17 shall be followed.

[48 FR 140, Jan. 3, 1983. Redesignated at 68
FR 70152, Dec. 17, 2003]

Pt. 1627

§1626.22 Rules to be liberally con-
strued.

(a) These rules and regulations shall
be liberally construed to effectuate the
purposes and provisions of this Act and
any other acts administered by the
Commission.

(b) Whenever the Commission re-
ceives a charge or obtains information
relating to possible violations of one of
the statutes which it administers and
the charge or information reveals pos-
sible violations of one or more of the
other statutes which it administers,
the Commission will treat such charges
or information in accordance with all
such relevant statutes.

(c) Whenever a charge is filed under
one statute and it is subsequently be-
lieved that the alleged discrimination
constitutes an unlawful employment
practice under another statute admin-
istered and enforced by the Commis-
sion, the charge may be so amended
and timeliness determined from the
date of filing of the original charge.

[48 FR 140, Jan. 3, 1983. Redesignated at 68
FR 70152, Dec. 17, 2003]

PART 1627—RECORDS TO BE MADE
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